
MR 8

Agencies are required to make every effort to avoid any conflict of interest for any person associated with a program funded by the MOHLTC, including Board members, which could harm the program or affect public confidence.

Application

All funded agencies

Rationale

Conflict of interest, real or perceived, can damage an agency’s credibility and result in a loss of community confidence in the programs and services it provides. At worst, it can lead to decisions that are contrary to the best interests of the organization, and result in legal liability. Agencies must guard against conflict of interest in all aspects of governance and operations.

Discussion

The MOHLTC defines conflict of interest as follows:

A conflict of interest occurs in any situation where an individual’s private interests may be incompatible or in conflict with her official responsibilities. A conflict of interest exists when a board or staff member’s personal or financial interest conflicts or appears to conflict with his official responsibility or when the board or staff member benefits or appears to benefit – either financially or personally – from his/her position with the agency.

The following three examples illustrate the range of situations in which conflict of interest can arise: 

1. A supervisor has a close personal relationship with a staff member who reports to him 

2. A company owned by a Board member provides goods or services to the agency 

3. A consumer member of the Board, who is currently receiving service from the agency, votes against a program change that will affect her directly

In the first of these examples, the supervisor may show preferential treatment of the staff member, offering him/her better shifts or a more favorable performance appraisal than is warranted. In the second situation the Board member may have been privy to confidential information which allowed him to out-bid other potential suppliers (assuming that a competitive bidding process was used) (see MR 77 & 78). In the last case, the interest of the agency could dictate that the program be closed, while the direct personal interest of the consumer board member requires it to remain open. In all three of these examples competing interests compromise the objectivity necessary to make sound organizational decisions.

Anyone who can make or influence organizational decisions (either individually or as part of a group) may find themselves in a potential conflict of interest. Given the broad authority of the Board of Directors, Board members are even more likely to find themselves in such a situation. Consequently, the duty to avoid conflict of interest is one of the nine duties of Directors prescribed by law.
 

Avoiding real or perceived conflict of interest can be a challenge. According to one author: 

The reality is that many scandals which arise because of conflict of interest are not a result of dishonesty or greed, but rather due to a poor or incomplete understanding of the principles of conflict of interest.

Understanding those principles is obviously the first step. Other critical elements are:

· Including a conflict of interest clause in the organization’s Bylaws: The clause should require that any Director who has a direct or indirect interest in a matter before the Board declare that conflict as soon as possible.

· Developing organizational policies and procedures related to conflict of interest. Content should include:

· the agency’s definition of conflict of interest

· identification of circumstances in which Directors will be considered to be in conflict

· a requirement to declare conflict of interest. 

· the procedure for declaring conflict of interest

· Developing a Conflict of Interest Declaration to be signed by all Directors, staff members and volunteers.

Resources

The following resources are available on the Accountability Supports section of the Federation website:

Sample Policies:

· Alpha Court Community Mental Health Services

· Conflict of Interest Policy. 

· CMHA Windsor-Essex County Branch

· Conflict of Interest Policy

Other Resources: 

· Board Café:

· Sample Clause for Inclusion in Bylaw: 

· Sample Policy and Procedure for Conflict of Interest
· Sample Memorandum of Understanding: Board Café 

The following additional resources are available online:

· www.coer.ca
The OFCMHAP has contracted with Canadian On-line Education Resources (COER) to provide its members with on-line education on subjects of interest. A seminar on conflict of Interest will be among the first to be available (by October 30, 2005). See Introduction for additional information about www.coer.ca
Contact the publishers for other related materials:

· Duties and Responsibilities of Directors of Non-Profit Corporations, Second Edition (2004) Hugh M. Kelly, Q.C., Canadian Society of Association Executives 

Written to highlight the duties of not-for-profit Directors and to assist Directors in avoiding personal liability, this handbook provides a review of each of the nine duties under law, including the duty to avoid conflict of interest.

· Conflict of Interest and Confidentiality: Ethical Responsibilities of Boards of Directors: A Guide to Development of Policies and Procedures (1992) Volunteer Leadership Development Program, United Way of Peterborough and District.

A plain language discussion of Directors’ ethical responsibilities, this guide defines conflict of interest, presents case examples and offers sample policies and procedures, bylaw provisions, and a memorandum of understanding.

· Primer for Directors of Not-for-Profit Corporations (2002) Broeder. Peter (ed.) Industry Canada

This comprehensive primer, commissioned by the Canadian Centre for Philanthropy, is designed to alert Directors to their basic legal rights and obligations, provide prospective directors with an understanding of their responsibility and provide staff and volunteers who work with Boards with an outline of the role of Directors.

Related Mandatory Requirements

See:

· MR 4: Clients and Families on the Board of Directors

� Other duties are: Duty of Knowledge, Duty of Care, Duty of Skill and Prudence, Duty of Diligence, Duty to Manage, Fiduciary Duty, Duties as Trustees, and Duty to Act within Scope of Authority. See Duties and Responsibilities of Directors of Non-Profit Corporations for additional information about each of these duties.


� Conflict of Interest and Confidentiality: Ethical Responsibilities of Boards of Directors: A Guide to Development of Policies and Procedures (1992) Volunteer Leadership Development Program, United Way of Peterborough and District.


� Some organizations include declaration of conflict of interest as the first item on the agenda for every Board meeting.
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