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As part of the transfer payment agreement, agencies are required to have appropriate commercial general liability and counselor’s errors and omissions  legal liability insurance coverage at the minimum amounts specified in the agreement with the MOHLTC.

Application

All funded agencies

Rationale

Even the best managed organizations may occasionally find themselves facing claims of legal liability for real or perceived damage suffered by another person as a result of the organization’s actions or failure to act. If the courts find in favor of the complainant, and award damages, the financial implications for the organization may be devastating. Agencies must have adequate insurance coverage to protect themselves against potential claims.

Discussion

The Operating Manual requires two types of insurance:

1. Commercial General Liability Insurance

2. Counselors’ Errors and Omissions (also known as Professional Liability or Malpractice) Insurance)

Although not required, the MOHLTC recommends that agencies also carry:

3. Directors’ and Officers’ Liability Insurance

Commercial General Liability Insurance

This type of insurance provides coverage against losses arising from bodily injury or property damage as a result of negligence (e.g. if a client/consumer and/or staff member slips and injures himself on an icy sidewalk in front of the agency.)

The MOHLTC Transfer Payment Agreement (TPA) requires that agencies carry Commercial General Liability Insurance coverage of at least $2 mil per occurrence and specifies the following additional conditions:

· Her Majesty the Queen in Right of Ontario is to be named as an additional insured

· The policy will include:

· contractual liability

· products and completed operations liability

· WSIB Clearance Certificate or Employer’s Liability and Voluntary Compensation

· tenants legal liability

· non-owned automobile insurance

· 30 day written notice of cancellation

Counselors’ Errors and Omissions Insurance

 “E & Os” insures the agency against liability incurred through staff performance, or failure to perform professional services. (e.g. if staff fails to identify suicidal ideation in a client known to have made previous suicide attempts.)

The TPA requires that agencies carry a minimum of $2 mil coverage per claim for Counselors’ Errors and Omissions.

Directors’ and Officers’ Liability Insurance

“DOLI” insures members of the Board of Directors and Officers (i.e., the President/Chair, Vice President/Vice Chair, Secretary-Treasurer, etc.) against claims from employees, clients/ consumers, the general public or others for “wrongful acts” such as: 

· Acting beyond the scope of their authority

· Giving wrong advice

· Breach of fiduciary duties

· Authorizing excessive spending

· Failure to supervise subordinates or affairs properly

· Unauthorized company borrowing

Directors of not-for-profit corporations are becoming increasingly aware of the personal risks they accept when they commit to Board membership. They realize that it is no longer enough to be well intentioned. Boards must also be accountable and business-like in managing their affairs. If they are not, both the Board as a whole and its Directors, as individuals, may be held liable. 

Directors have three basic duties under law:

The duty of diligence: i.e. the duty to act reasonably, prudently, in good faith and with a view to the best interests of the organization and its members.

The duty of loyalty: i.e. the duty to place the interests of the organization first, and to not use one’s position as a director to further private interests

The duty of obedience: i.e. the duty to act within the scope of the governing policies of the organization and within the scope of other laws, rules and regulations that apply to the organization.

Any director who fails to fulfill those duties may be held liable. Liability arises in three types of situations:

· When a law is broken

· When a contract is breached or violated

· When an act, or a failure to act, whether intentionally or unintentionally, causes injury or damage to another person

Most organizations protect their directors against potential liabilities through an “indemnification” clause in the agency Bylaws. This clause provides for the agency to compensate directors for legal fees, fines, financial settlements or any other legal obligation incurred by the director. Incorporated agencies are required to indemnify their directors.

Although insurance will offer some protection against financial liability, the best protection is an effective risk management strategy, which can include:

· Training and educating staff and volunteers

· Enforcing reasonable rules

· Inspecting and maintaining facilities and equipment

· Screening and supervising staff and volunteers

· Properly documenting meetings and decisions

· Meeting all statutory requirements

NOTES: 

1. Contact your insurance broker for an explanation of terms used in this section 

2. The amount of coverage required, and consequently, the premiums, for each of these three types of insurance, varies according to the size and complexity of the organization, and the type of service provided. Your broker will specify premiums based on your agency’s characteristics. 

3. The MOHLTC notes that sponsored agencies may be covered under the insurance of their sponsoring organizations.

4. The Ontario Federation of Community Mental Health and Addiction Agencies offers all three types of insurance as an optional benefit for member organizations. If you are a Federation member, contact Suzane Liberman at Marsh McLennan (416) 349-4381 for further information 

5. Additional requirements apply to charitable organizations. See Charities Bulletin #6 at www.attorneygeneral.jus.gov.on.ca/english/family/pgt/charbullet6.asp for details

Resources

The following resources are included:

· Sample policy from:

· Comprehensive General Liability: Waterloo Regional Homes for Mental Health 

Additional resources are available online:

· Directors’ Liability: A Discussion Paper on Legal Liability, Risk 
Management and the Role of Directors in Non-Profit Organizations: available at: www.volunteer.ca/volunteer/pdf/LiabilityEng.pdf
· Are D&O’s Really at Risk? Available at: www.cap-insurance.com/pages/page
· Board Volunteering: About Board Volunteering: available at:

· www.volunteer.ca/volcan/eng/content/board/legal.php?display=4,0
· Board Volunteering: National Directors’ and Officers’ Liability Insurance Program available at: www.volunteer.ca/volcan/eng/content/board/program.php
· Primer for Directors of Not-For-Profit Corporations (2003) Industry Canada Resources available at: http://strategis.ic.gc.ca/epic/internet/incilp-pdci.nsf/en/h_c100688e.html
� Are D&O’s Really at Risk? Canadian Association Program available online at:


� HYPERLINK "http://www.cap-insurance.com/pages/page" ��www.cap-insurance.com/pages/page� 


� Directors’ Liability: A Discussion Paper on Legal Liability, Risk Management and the Role of Directors in Non-Profit Organizations available online at: � HYPERLINK "http://www.volunteer.ca/volunteer/pdf/LiabilityEng.pdf" ��www.volunteer.ca/volunteer/pdf/LiabilityEng.pdf�
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