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June 2, 2006

Judith Ramirez

104 Montrose Avenue
Toronto, Ontario

M6J 2T7

Re: Regulation of Psychotherapy

Dear Ms. Ramirez;

On April 27, 2006 the Health Professions Regulatory Advisory Council
recommended to the Minister of Health and Long-Term Care that the provision of
Psychotherapy be regulated in the province of Ontario. The Council further
recommended that a new College of Psychotherapy be established, the title of
psychotherapist be protected and a legally enforceable scope of practice of
psychotherapy be introduced into the Regulated Health Professions Act.

You have asked:
1. Did the now repealed Health Disciplines Act make use of this
regulatory option?

2. If yes, why was this regulatory option not continued under the RHPA?
3. What will be the impact of a legally enforceable scope of practice?
Health Disciplines Act

The Health Disciplines Act, R.S.0. 1990, c.H.4 was repealed in part by the
RHPA, which came into force August 1, 1992. The HDA regulated the practices
of dentistry, medicine, nursing, optometry and pharmacy. These professions
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The HDA defined the scope of practice for two of the professions: dentistry and
optometry.

The practice of dentistry was defined as

Any professional service usually performed by a dentist or a dental surgeon,
and includes:

(a) the diagnosis or treatment of and the prescribing, treating or operating
for the prevention, alleviation or correction of any disease, pain,
deficiency, deformity, defect, lesion, disorder or physical condition of,
in or from any human tooth, jaw or adjacent structure or tissue or any
injury thereto.

(b) the making, producing, reproducing, constructing, fitting, furnishing,
supplying altering or repairing or prescribing or advising the use of any
prosthetic denture, bridge, appliance or thing for any of the purposes
indicated in clause (a), to be used in, upon or in connection with any
human tooth, jaw or associated structure or tissue or in the treatment
of any condition thereof, or replacing, improving or supplementing any
human tooth, associated structure or tissue; and

(c) the taking or making, or the giving of advice or assistance or the
providing of facilities for the taking or making of any impression, bite,
cast or design preparatory to, or for the purpose of, or with a view to
the making, producing, reproducing, constructing, fitting, furnishing,
supplying altering or repairing or prescribing or advising the use of any
prosthetic denture, bridge, appliance or thing;’

The ‘practice of optometry’ was defined as:

“the services usually performed by an optometrist, including the
measurement and assessment of vision, other than by the use of drugs,
except such drugs for such purposes as are prescribed by the
regulations, the prescribing and dispensing of ophthalmic appliances, and
prescribing and providing orthoptics for the relief or correction of any
visual or muscular error or defect of the eye.”?

The other professions did not set out definitions of their practices. Examples
include:

! Health Disciplines Act, R.S.0. 1990, c.H.4, 5. 20.1
2HDA, s. 93
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obstetrics; ®
. the ‘practice of nursing’ was not defined; and

o the ‘practice of pharmacy’ was not defined.

The HDA went on to provide that no person could hold himself / herself out as
engaging in a particular profession unless that person was licensed by the
appropriate College. * Finally, any person who used the title of ‘dentist’, ‘doctor’,
registered nurse’, ‘optometrist’ or ‘pharmacist’ or who performed an act that was
within the practice of that profession was guilty of an offence and punishable in

the Ontario Court of Justice by fine or imprisonment or both. °

Although the practices of medicine, nursing and pharmacy were not defined in
the statute, the courts have relied upon the evidence of expert witnesses to

determine what services are within the scope of practice.®

The HDA gave persons licensed by their College, the exclusive right to practice
their profession. Anyone who was not licensed by that College was prohibited

from performing or engaging in any aspect within the scope of practice.’

The HDA regulated the provision of health care services in Ontario in a similar

manner as that being proposed to regulate the practice of psychotherapy.

Regulated Health Professions Act

The RHPA took a very different approach to regulation of health services, namely

that of regulating in the public interest, really consumer protection. Under this

> HDA, s. 45
* HDA, s. 28, 52, 77, 100, 125
> HDA, s. 43, 69, 92, 116, 165
S CPSOv. Larsen (1987), 45 D.L.R. (4™) 700 (Ont. H.C.)
CPSO v. Cheung, [1992] 0.J. No. 2421 (G.D.)
Re Levkoe and The Queen (1977), 18 O.R. (2d) 265 (H.C.)
R.v. Manuel (1982), 136 D.L.R. (3d) 302 (Ont. C.A.), a decision about the practice of accounting
"HDA, s. 28, 52, 77, 100, 125
Pauze v. Gauvin, [1954] S.C.R. 15
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range of providers unless the service to be provided is inherently dangerous.

The basis for this change in regulation was explained as follows:

The model we recommend is based on the principle that the sole
purpose of professional regulation is to protect the public interest. We
believe that regulation of scope of practice is necessary because it is
evident that some of the activities performed by health care providers
pose a risk of harm if they are performed by unqualified persons.
However, it is equally true that some health care services are not
intrinsically hazardous. We believe that the public should have
freedom to choose the caregivers from whom it obtains those services
that are not unduly hazardous.

We believe that the existing regulatory model — both in principle and
how it has been applied — inadequately protects the public. Moreover,
we believe it has undesirable effects on the health care system. In
particular, it discourages flexibility and resists innovation in the
provision of health services.®

The RHPA defines thirteen ‘controlled acts’ ° such as:

1. communicating to a person a diagnosis identifying a disease
or disorder;
2. performing a procedure on tissue below the dermis, below

the surface of the cornea, below the surface of the teeth;
setting a fractured bone;

injecting a substance;

prescribing, dispensing, selling or compounding a drug;

12. managing labour or delivering a baby.

Persons are forbidden from performing these controlled acts unless they are
authorized by a health profession statute to perform that act.'® Each of the
twenty-one regulated professions has a specific statute that sets out which of

the controlled acts persons regulated by its College are authorized to perform.

® Health Professions Legislative Review, Striking a New Balance: A Blueprint for the Regulation of
Ontario’s Health Professions (Government of Ontario, 1989), known as the 1989 Schwartz Review.

’ RHPA, 5. 27(2)

YRHPA, 5. 27(1)(a)
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that College are authorized to perform in their practice of dentistry .

The option of regulating controlled acts was controversial at the time, but was
part of a movement for lighter-handed regulation, was seen to give the public
greater choice and was seen as giving the public sufficient protection from

harm.

Regulating Psychotherapy

Council observed that there is a significant risk of harm inherent in the
practice of psychotherapy because psychotherapy often takes place in
private, in unsupervised settings and with emotionally vulnerable persons. To
protect the public, it recommended that psychotherapists and psychotherapy
be regulated in Ontario under the RHPA.

One form of regulation would have been title protection, that is, persons could
not call themselves a psychotherapist unless they were licensed by the
College. The Council deemed title protection insufficient protection for the

public.

The other professions are defined, in part, by the controlled acts their
members are authorized to perform. Council recommended against defining

psychotherapy as a controlled act. The Report states:

A controlled act of psychotherapy would provide the highest level of
regulation and public protection. The disadvantage is that it would require
a precise definition of the act of psychotherapy comparable to the wording
of the 13 existing controlled acts under the statute. This is not viable,
because psgchotherapy is a process and cannot be characterized as a
single act. '

1'5.0. 1991, c. 24

2 Dentistry Act, 1991, s. 4

"% New Directions, Report of the Health Professions Regulatory Advisory Council (April 27, 2006),
atp. 217
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Instead, Council recommended regulating psychotherapy by way of title
protection and introducing into the RHPA the concept of a legally enforceable
scope of practise for psychotherapy and for all practitioners. The proposed

scope of practice is:

Psychotherapy is the provision of a psychological intervention or

interventions delivered through a therapeutic relationship for the treatment

of cognitive, emotional or behavioural disturbances.'
An enforceable scope of practice is similar to the regulatory mechanism that
was used under the HDA. Psychotherapy would be the only health care
profession regulated using such a mechanism. Enforceable scope of practice
goes back to the more heavy-handed regulation of a defined practice and
reserving the performance of acts within that scope of practice to
psychotherapists and other health care professionals who would be named

such as psychologists, doctors, social workers and nurses.

An enforced scope of practice for psychotherapy ignores the blending of
psychotherapy and counselling, the first of which will be regulated, the second
will not be regulated. Second, it is counter to the more than ten years’
experience of giving the public the right to choose who will deliver the health
care services except if those services could result in harm. Finally, the
proposed method of regulation reserves to named professions the treatment

of cognitive, emotional or behavioural disturbances.

In conclusion, the Council has recommended a method of regulating

psychotherapists that is akin to how health care professionals were regulated

" ibid ,atp.221
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public or psychotherapists.

Yours very truly,
&m S)M

Beth Symes




